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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 44695
Plaintiff-Respondent, )
) FRANKLIN COUNTY NO. CR 2015-110
v. )
)
DAVID THOMAS, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
______________________________)
STATEMENT OF THE CASE
Nature of the Case
David  Thomas  pled  guilty  to  sexual  abuse  of  a  minor  under  sixteen  by  solicitation,  he
was sentenced to a unified term of six years, with two years fixed, and the district court initially
retained jurisdiction.  The district court later relinquished jurisdiction and denied Mr. Thomas’
Rule 35 motion, which was filed without new or additional information.  Mr. Thomas asserts the
district court abused its discretion by imposing an excessive sentence, in light of the mitigating
factors that exist in his case.
2Statement of the Facts & Course of Proceedings
Stemming from disclosures made by his 13 year-old daughter, GST, the State filed a
criminal complaint alleging Mr. Thomas committed two acts of sexual abuse of a minor under
16, by soliciting GST to engage in sexual conduct.  (R., pp.7-21.)  Mr. Thomas waived his right
to a preliminary hearing, was bound over into the district court, and an information was filed
charging him with the above crimes.  (R., pp.36-37, 43-45.)  Mr. Thomas entered into an
agreement with the State pleading guilty to one count of sexual abuse of a minor under 16 by
solicitation and he was free to argue for an appropriate sentence; in exchange, the State
dismissed  the  second  charge,  and  agreed  to  concur  in  the  recommendation  of  the  PSI  writer,
provided the State would recommend no harsher sentence than a rider.  (R., pp.75-85;
Tr. 9/10/15, p.4, L.20 – p.20, L.25.)
During the sentencing hearing, the counsel for Mr. Thomas asked the court to impose
probation without recommending a particular underlying sentence (Tr. 1/14/16, p.5, L.4 – p.8,
L.15), while the State asked the court to retain jurisdiction without recommending a specific
underlying sentence (Tr. 1/14/16, p.9, L.1 – p.11, L.2).  The district court imposed a unified
sentence of 6 years, with 2 years fixed, and retained jurisdiction.  (R., pp.97-100; Tr. 1/14/16,
p.22, Ls.6-17.)  Based upon the recommendation of the Department of Correction, and after
conducting a hearing, the district court relinquished jurisdiction.  (R., pp.111-113; PSI,1 pp.80-
91; Tr. 10/27/16.)  Mr. Thomas filed a Notice of Appeal timely from the district court’s order
relinquishing jurisdiction.2  (R., pp.116-118.)
1 Citations to the confidential exhibits will include the designation “PSI” and the page numbers
associated with the electronic file containing those documents.
2 Mr. Thomas also filed a timely Rule 35 motion without providing any new or additional
information, and the district court denied the motion.  (R., pp.114-115, 127-128.)  In light of the
3ISSUE
Did the district court abuse its discretion by imposing upon Mr. Thomas a unified sentence of six
years, with two years fixed, in light of the mitigating factors that exist in this case?
ARGUMENT
The District Court Abused Its Discretion By Imposing Upon Mr. Thomas A Unified Sentence Of
Six Years, With Two Years Fixed, In Light Of The Mitigating Factors That Exist In This Case
Mr.  Thomas  asserts  that,  given  any  view of  the  facts,  his  unified  sentence  of  six  years,
with  two  years  fixed,  is  excessive.   Where  a  defendant  contends  that  the  sentencing  court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
of  the  record  considering  the  nature  of  the  offense,  the  character  of  the  offender,  and  the
protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)).  Mr. Thomas does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Thomas must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,
121 Idaho 385 (1992)).  The governing criteria or objectives of criminal punishment are:  (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
Idaho Supreme Court’s ruling in State v. Huffman, 144 Idaho 201 (2007), Mr. Thomas does not
challenge the denial of his Rule 35 motion in this appeal.
499 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
Although the two originally charged acts allegedly occurred a few years apart, the actions
that  led  to  Mr.  Thomas’s  charges  seem  to  be  out  of  character.   The  present  offense  was
Mr. Thomas’ only felony conviction, and his prior criminal history was mostly driving related.
(PSI, pp.6-8.)  Even though he did not pass a polygraph, the psychosexual evaluator determined
that Mr. Thomas was a low risk to re-offend, who had “thinking errors” that could be addressed
through treatment.  (PSI, pp.26-52.)
Mr. Thomas has a long, steady work history and the support of family and friends.
Mr. Thomas worked for the same employer, Western Metals, for the prior 11 years, and Brenda
Brumbaugh, the director of Human Resources, and Kevin Christensen, Mr. Thomas’ manager,
each wrote a letter in support.  (PSI, pp.16, 75-76.)  Additional supportive letters were submitted
from his mother, Marileen Beckstead, his wife, Carissa Thomas, his daughter, Danyell Martin,
his sister in law, Kalinda Thomas, his brother, Clint Thomas, his niece, Samantha Bath,
neighbors, Kevin and Melinda Wilkes, and friends Sean Lorkiewicz and Juan Lopez  (PSI,
pp.65-69, 71-74, 78-79.)  These letters describe Mr. Thomas as a kind, hardworking person, who
is helpful and courteous to others. Id.
Finally,  Mr.  Thomas  was  apologetic  for  his  actions.   He  told  the  PSI  writer,  “‘I  feel
ashamed  of  what  I  said  [and]  I  hope  in  time  [GST]  [forgives]  me.’”   (PSI,  p.6.)   During  the
sentencing  hearing,  Mr.  Thomas  stated,  “The  only  thing  I  can  say  is  I’m  sorry.   I  spoke
inappropriately.  I can’t change it, but I can try.”  (Tr. 1/14/16, p.15, L.25 – p.16, L.2.)   Idaho
Courts recognize that a limited criminal history, remorse for one’s actions, amenability to
treatment, a strong work history, and support from family and friends, are all mitigating factors
5that should counsel a district court to impose a less-severe sentence. See State v. Nice, 103 Idaho
89 (1982); State v. Shideler, 103 Idaho 593 (1982); State v. Alberts, 121 Idaho 204 (Ct. App.
1991).  In light of the mitigating circumstances present in his case, Mr. Thomas asserts the
district court abused its discretion by imposing an excessive sentence.
CONCLUSION
Mr. Thomas respectfully requests that this Court reduce his sentence, as it deems
appropriate.
DATED this 25th day of August, 2017.
__________/s/_______________
JASON C. PINTLER
Deputy State Appellate Public Defender
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